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I.  The  Future  Ideal  —  Vision  of  a  More-Perfect  Future 


By  the  year  202  0  photovoltaic  cells  will  commonly  convert 
sunlight  directly  into  electricity.1  Weather  "prescriptions"  and 
atmospheric  regulation  will  prevent  or  cure  physical  ills.2  Brain 
cell  and  brain  tissue  transplants  will  aid  the  mentally 
retarded.3  Bloodless  laser  surgery  will  decrease  hospital  stays 
and  medical  costs.4  Furniture  will  move  and  talk,  allowing  the 
elderly  and  the  handicapped  to  live  at  home.5  Computers  will  be 
able  to  see  and  sense  objects,  move,  and  accurately  generate 
human  speech  sounds.6  Teraflop  supercomputers  will  perform  a 
trillion  calculations  a  second.7  And  there  will  be  a  cure  for  the 
common  cold.8 


1  Dukakis  and  Kanter,  Creating  The  Future:  The  Massachusetts 
Comeback  and  Its  Promise  for  America  (Boston:  Summit  Books, 
1988)  . 

2  L.  Garvey,   "The  Body  Barometer,"    Health   (June  1987)  80. 

3  M.J.  Cetran  et  al.,   "Into  the  21st  Century,"  Futurist 
(July/Aug.   1988)  29. 

4  Id. 

5  "Outlook  '90  and  Beyond,"  Futurist  (Nov.   1989)  53. 

6  Senate  Special  Committee  on  Long  Range  Policy  Planning, 
Strategic  Investments  for  Our  Future:  Building  an  Information 
Infrastructure  for  Massachusetts  (1988)    (hereinafter  Strategic 
Investments) . 

7  John  Markoff,   "Supercomputing's  Speed  Quest,"  New  York 
Times   (May  31,   1991)  D5-6. 

8  S.  Siegelman,   "Magic  Bullets,  Better  Drugs,  Growing 
Markets,"  Chemical  Week   (Sept.   27,   1989)  92. 


This  may  be  the  future  —  the  future  of  the  technology 
revolution.  Biotechnology,  robotics,  artificial  intelligence, 
telecommunications,  and  automation  will  play  a  part  in  every 
aspect  of  our  lives,  including  our  conception  of  justice.  Expert 
systems,  holograms,  video  technologies,  and  virtual  reality  may 
well  provide  the  foundation  for  a  justice  system  without 
courthouses  or  courtrooms,  a  justice  system  without  lawyers  or 
judges.  Historically  the  courts  have  only  reacted  to  change, 
changes  in  social  trends,  changes  in  economic  conditions,  changes 
in  law  itself.  In  our  vision  of  the  future,  the  courts  begin 
today  to  understand  the  technological  revolution  in  which  we 
live. 

For  many  the  technological  revolution  raises  a  specter,  the 
dark  vision  of  machines  replacing  people,  dehumanizing  our 
everyday  experience;  surveillance  video  cameras  and  computers 
invading  individual  privacy  and  rights;  technologies  creating 
nightmare  consequences  beyond  our  control  or  imagination.  "Every 
new  technology  is  like  a  sphere  of  the  sun:   it  has  a  bright  side 
and  a  dark  side."9  We  must  understand  both  the  bright  promise  and 
the  darker  consequences  of  new  technologies.  In  our  vision  of  the 
future,  the  courts  use  technology  to  enhance  rather  than  diminish 
our  sense  of  humanity. 


9  Timothy  Ferris,   "Virtual  Reality:  The  New  Computer 
Revolution,"  Suffolk  University  Lowell  Lecture  Series   (March  27, 
1991) . 
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Information  technology  —  the  capabilities  offered  by 
computers,  software  applications,  and  telecommunications10  —  is 
particularly  relevant  to  the  work  of  the  courts.  "Information 
technology  should  be  viewed  as  more  than  an  automating  or 
mechanizing  force;  it  can  fundamentally  reshape  the  way  business 
is  done."11  Technology  can  capture  and  disseminate  knowledge  to 
reshape  the  way  we  arrive  at  justice,  the  way  we  administer 
justice,  in  fact,  the  very  quality  of  justice.  In  our  vision  of 
the  future,  the  courts  view  technology  as  a  means  of  improving 
the  administration  of  justice  and  enhancing  the  quality  of 
justice. 

Enhancing  the  quality  of  justice  involves  understanding  and 
serving  the  needs  of  all  the  constituents  of  the  justice  system. 
Technology  can  lower  the  cost  of  justice  and  improve  direct 
access  to  information  for  the  public,  their  attorneys,   and  other 
constituencies  within  the  justice  system.  Technology  can  also 
transfer  information  and  images  rapidly,  across  large  distances, 
thereby  making  justice  largely  independent  of  geography.   In  our 
vision  of  the  future,  the  courts  will  utilize  technology  that 
will  provide  greater  and  more  convenient  access  to  justice. 


10  Thomas  H.  Davenport  and  James  E.  Short,   "The  New 
Industrial  Engineering:  Information  Technology  and  Business 
Process  Redesign,"  Ernst  and  Young,  Vol.  31,  No.  4   (Summer  1990) 
11. 

11  Id.  at  12. 
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The  administration  of  justice  involves  the  managerial 
processes  of  controlling,  planning,  and  providing  resources  to 
the  court  system,  as  well  as  the  operational  function  of  the  day- 
to-day  carrying  out  of  the  court's  basic  business.  Information 
technologies  can  expand  the  knowledge  base  and  improve  the 
accuracy  of  court  management  and  enable  the  broader  participation 
of  all  those  involved  in  the  justice  system.  Furthermore, 
technology  can  improve  the  quality  of  work  life  for  those  within 
the  justice  system,  increasing  their  learning  and  sense  of 
empowerment.  Technology  can  also  reduce  the  time  and  cost  of  the 
day-to-day  court  operations.  In  our  vision  of  the  future, 
technology  will  reduce  the  cost  and  increase  the  speed, 
efficiency,  and  effectiveness  of  the  administration  of  justice. 

The  administration  of  justice  involves  responding  to  social 
changes  within  our  society.  As  the  Commonwealth's  population 
changes,  as  we  become  more  diverse,  as  our  citizens  become  older, 
as  the  traditional  roles  for  women  and  the  traditional 
definitions  of  family  evolve,  the  justice  system  must  adapt  with 
confidence  and  continuity.  The  changing  social  fabric  will  give 
rise  to  new  means  of  resolving  disputes.  In  our  vision  of  the 
future,  the  courts  use  technology  that  can  bring  new  and 
alternative  means  of  dispute  resolution  to  a  changing  population. 

Finally,  the  administration  of  justice  is  central  to  our 
system  of  government,  to  our  national  commitment  to  the  principle 
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of  the  rule  of  law,  rather  than  the  rule  of  men.  All  citizens 
must  have  confidence  that  the  courts  will  protect  their  rights 
and  liberties,  that  the  courts  will  treat  them  fairly,  regardless 
of  the  language  they  speak,  their  race  or  gender,  regardless  of 
their  physical  impairments.  Technology  can  ensure  a  justice 
system  that  is  responsive  to  the  individual  needs  of  our  citizens 
and  accountable  for  their  fair  treatment.  Technology  can  educate 
the  public  about  the  justice  system.  In  sum,  our  vision  of  the 
ideal  future  of  the  courts  is  a  justice  system  that  restores, 
holds,  and  remains  worthy  of  the  public  trust. 
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II.  The  Present  Reality  —  The  Elements  of  Nightmare 

A.  BACKGROUND 

In  'the  last  several  decades  Massachusetts  has  become  one  of 
"the  high-technology  centers  in  the  United  States  and  the  world. 
Massachusetts  companies  have  a  share  in  the  world  market  for  many 
of  the  emerging  technologies.12  Today  there  are  approximately  100 
companies,  many  of  them  located  in  Massachusetts,  who  are 
successful  in  the  area  of  microcomputers,  minicomputers,  and 
personal  computers.13  Massachusetts  companies  are  developing 
products  that  center  around  several  types  of  artificial 
intelligence  technologies.14  Additionally  Massachusetts  is  home 
to  many  academic  institutions,   including  Harvard  University,  the 
Massachusetts  Institute  of  Technology,  Northeastern  University, 
and  the  University  of  Massachusetts,  which  are  recognized  as 
leaders  in  academic  research  involving  artificial  intelligence. 

In  1987  the  Senate  Committee  on  Ways  and  Means  reported  that 
the  Commonwealth  of  Massachusetts  itself  had  spent  or  committed 
tens  of  millions  of  dollars  to  computerize  executive  branch 


12  Dukakis  and  Kanter,  supra  note  1. 

13  D.  Simpson,  The  Challenge  of  New  Technology  (Boulder: 
Westview  Press,   1987) . 

14  Strategic  Investments . 


agencies.15  Yet  the  state  of  technology  within  the  state  court 
system  is  little  more  than  the  telephone,  the  typewriter,  and  the 
pen.  Nationwide  about  half  of  the  country's  appellate  courts  and 
40%  of  the  trial  courts  use  automated  case-processing,  personnel, 
or  financial  systems.16  The  failure  to  bring  technological 
innovation  to  the  Massachusetts  judicial  branch  has  long  been 
recognized  as  a  central  problem  in  the  justice  system  as  a  whole. 

In  1976  the  Governor's  Select  Committee  on  Judicial  Needs, 
chaired  by  Archibald  Cox,  issued  its  Report  on  the  State  of  the 
Massachusetts  Courts.  The  Cox  Commission  reported  that:  "The 
administration  of  justice  in  Massachusetts  stands  on  the  brink  of 
disaster."17  The  primary  failings  cited  at  that  time  were  delay 
and  waste. 

The  Commonwealth  has  neglected  for  decades  the 
need  for  structural  reorganization  of  its  courts, 
for  modern  tools  of  efficient  management,  for 
sufficient  judges  and  adequate  facilities,  and  for 
the  use  of  modern  techniques  in  scheduling  the 
flow  of  cases.18 


15  Senate  Committee  on  Ways  and  Means,  Agenda  '90:  Modernizing 
the  Judiciary  (1987)   51   (hereinafter  "Agenda  '90"). 

16  B.   Paul  Cotter,   Jr.,    "Trial  by  Technology:   What's  New  in 
Litigation  Tools,"  Judge's  Journal   (Fall  1990)   8,  at  11. 

17  Governor's  Select  Committee  on  Judicial  Needs,  Report  on  the 
State  of  the  Massachusetts  Courts  (Dec.   1976)  1. 

1S  Id. 
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The  Cox  Commission  made  a  series  of  recommendations  designed  to 
strengthen  management,  including  the  creation  of  a  strong  central 
administrative  office  to  set  uniform  standards,  allocate 
resources,  and  foster  administrative  accountability.  The  Cox 
Commission  identified  caseflow  management  as  a  top  administrative 
priority.  As  a  result  of  the  Cox  Commission's  work,  chapter  478 
of  the  Acts  of  1978,  "An  Act  Providing  for  the  Orderly 
Administration  of  Justice  in  the  Commonwealth,"  was  passed,  and 
the  Office  of  the  Chief  Administrative  Justice  (OCAJ)  was 
created. 

Eleven  years  after  the  Cox  Commission,  the  Senate  Committee 
on  Ways  and  Means,  chaired  by  Patricia  McGovern,   issued  its 
Agenda  '90  report,  entitled  Modernizing  the  Judiciary . 

In  1987,  the  Senate  Committee  on  Ways  and  Means 
finds  that  while  disaster  may  have  been  averted, 
the  administration  of  justice  in  Massachusetts  is 
still  suffering  because  Massachusetts  courts  are 
handling  twenty-first  century  problems  with 
nineteenth  century  resources  and  management 
systems . 19 

Regarding  the  administration  of  the  Trial  Court,  Agenda  '90  found 
inadequate  implementation  of  automated  caseflow  management 
procedures20  and  recommended  that  the  essential  operations  of  the 
court  system  be  automated  immediately  and  the  OCAJ  be  required  to 

19  Agenda   '90  at  ii. 

20  Id.  at  31. 
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develop  and  implement  comprehensive  caseflow  management  plans. 
As  stated  in  Agenda  '90: 


It  is  highly  ironic  that  while  located  in  the 
"high  technology  capital"  of  the  United  States, 
the  Massachusetts  Judiciary  is  one  of  the  last 
systems  to  automate  in  the  entire  country. 
Clearly,  the  time  has  arrived  to  undertake  this 
large  task.22 


B.   PORTRAIT  OF  THE  PRESENT  NIGHTMARE 


In  April  1991  the  Coalition  for  the  Courts  issued  a  report 
prepared  by  Harbridge  House,  Inc.,  a  management-consulting  firm, 
entitled  Justice  Endangered:  A  Management  Study  of  the 
Massachusetts  Trial  Court.  This  report  began  on  very  much  the 
same  note  as  the  Cox  Commission. 


Now,  more  than  14  years  [after  the  Cox  Commission 
Report] ,  we  are  saddened  to  report  that  the  Trial 
Court  of  the  Commonwealth  is,  once  again,  facing 
a  major  crisis.  The  Court  is  today  riven  by 
internal  divisions  and  paralyzed  by  a  lack  of 
trust.  In  many  respects,  it  is  a  system  in  name 
only,  operating  on  automatic  pilot  and  carried 
forward  more  by  past  momentum  than  any 
compelling  vision  of  the  future.23 


21  Agenda  '90  at  50-51. 

22  Id.  at  51. 

23  Harbridge  House,  Inc.,  Justice  Endangered:  A  Management 
Study  of  the  Massachusetts  Trial  Court,  prepared  for  the  Coalition 
for  the  Courts  (April  16,  1991)  iv  (hereinafter  "Harbridge  House 
Report") . 
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The  report  found  court  management  systems  and  processes 
inadequate.  Despite  leadership  support  for  automation,  the 
failure  to  develop  modern  computer-based  information  systems  has 
crippled  Trial  Court  operations.  "The  difficulty  in  achieving  the 
goal  of  automation  is  the  result  of  a  lack  of  sufficient 
resources  and  subsequent  authorization  to  proceed  with  badly 
needed  projects,  as  veil  as  the  fractionated  management  culture 
of  the  court  system  at  large."24 

With  the  exception  of  the  highly  successful  probation  (CORI, 
the  Criminal  Offender  Records  Inquiry  system,  and  PRA,  the 
Probation  Receipt  Accounting  system)  and  jury  management  systems, 
court  automation  has  been  stop  and  go  and  piecemeal. 

Much  of  the  work  of  Massachusetts  courts, 
including  statistical  recordkeeping,  case  filing, 
scheduling,  and  docketing  is  still  done  using 
manual,  paper-based  systems.  More  than  one  judge 
stated  that  court  automation  "was  still  in  the 
18th  century."25 

The  Superior  Court's  contract  award  in  1990  for  automated 
comprehensive  case  management  and  pilot  projects  for  remote 
access  by  modem  to  law  firms  to  computerized  dockets  gives  cause 
for  hope.26  In  addition  the  Supreme  Judicial  Court  has  purchased 

24  Harbridge  House  Report  at  14. 

25  Id. 

26  See,  "Courts  Finally  Move  into  the  Computer  Age,"  Boston 
Herald,  (Oct.  26,  1990);  "More  Court  Records  up  on  the  Computer 
Screen,"  Massachusetts  Lawyers  Weekly,    19    (July  29,    1991)  2087; 
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a  case  management  and  docketing  system  that  is  scheduled  to 
become  operational  in  early  1993.  The  exchange  of  information 
with  the  Appeals  Court,  whose  docketing  system  is  already 
automated,  is  planned.  The  existing  automation  efforts  remain, 
however,  seemingly  ad  hoc  and  uncoordinated  and  involve  a  variety 
of  vendors,  a  practice  that  hinders  the  need  for  systemwide 
networking  and  linkage  within  the  court  system  and  with  outside 
agencies  and  constituencies. 

The  report  also  found  that  significant  improvements  could  be 
made  in  the  area  of  caseflow  management.  The  report  identified 
the  "cult  of  continuance"  as  the  largest  factor  in  the  court 
system's  failure  to  provide  effective  caseflow  management.  The 
report  noted  a  serious  lack  of  consistency  in  statistical 
reporting  and  case  tracking  methodologies  both  within  and  across 
the  Trial  Court  departments,  which  results  in  an  inconsistent 
measure  of  incoming  business  volume.27 

The  report  indicated  that  case  scheduling  remains  a  manual, 
paper-intensive  process,  where  "[i]n  general,  court  business  is 
scheduled  largely  at  the  convenience  of  the  courts,  rather  than 
the  public.*'28  The  report  noted  that  the  use  of  time  standards, 
pursuant  to  an  April  1986  order  from  the  Supreme  Judicial  Court, 

"Courts  to  Computerize  Dockets,"  Boston  Globe  (Sept.  7,  1991). 

27  Harbridge  House  Report  at  17. 

28  Id.  at  18-19. 
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has  "significantly  reduced  the  backlog  of  civil  cases  and  has 
improved  the  effectiveness  of  case  flow  management."29  Of  all  the 
counties  currently  using  a  time  standards  tracking  system, 
however,  only  two  are  automated.30 


The  report  also  found  that  the  Trial  Court  could  more 
effectively  manage  its  caseload  by  expanding  the  use  of 
alternative  dispute  resolution  (ADR)  techniques.31 


The  roost  widely  used  ADR  processes  include 
mediation,  case  evaluation,  and  arbitration;  other 
processes,  such  as  mini-trials  and  summary  jury 
trials,  are  offered  more  sporadically.  Mediation 
assists  the  parties  in  identifying  and  setting 
priorities  for  case  issues  but  does  not  include  a 
neutral  recommendation  for  resolution;  case 
evaluation  involves  an  informal,  abbreviated 
presentation  of  case  facts  to  an  attorney 
evaluator  who  assigns  a  value  to  the  case  that  may 
be  used  as  a  basis  for  settlement;  arbitration, 
similar  to  a  trial,   involves  presenting  the  facts 
of  a  case  to  an  arbitrator  who  determines  how  the 
case  will  be  resolved  and  whose  decision  is 
binding  on  all  parties.32 


The  use  of  ADR  mechanisms  can  resolve  disputes  more  quickly  at  a 
cost  savings  to  both  the  individual  litigants  and  the  court 
system  as  a  whole. 

29  Id.  at  19. 

30  Harbridge  House  Report  at  20.  Suffolk  and  Middlesex,  the 
pilot  sites  of  the  original  time  standards  experiment,  are 
automated. 

31  Jd\  at  xiv. 

32  Id.  at  21. 


12 


The  report  found  inadequate  communication,  both  within  the 
court  system  itself  and  with  the  courts'  natural  constituencies. 


An  appalling  lack  of  internal  communication 
severely  impedes  the  ability  of  the  Court  System 
to  manage  its  own  operations  and  has  contributed 
to  a  breakdown  in  employee  morale.  It  has  also 
created  a  widespread  perception  that  the  Court  is 
a  ship  without  a  rudder.33 


Many  of  the  constituents  of  the  justice  system  —  including  law 
libraries,  the  Jury  Commissioner,  the  Parole  Board,  district 
attorneys,  and  sheriffs  —  "are  frustrated  by  communications 
problems  with  the  courts."34 


The  lack  of  communication  with  the  general  public  results  in 
"little  understanding  of  the  value  of  the  services  delivered  by 
the  courts,  and  limited  public  confidence  in  the  justice 
system."35  The  report  recognized  the  need  for  a  comprehensive 
strategy  for  public  outreach  and  education.  As  one  judge  noted: 


People  don't  understand  what  we  do,  so  they  don't 
see  why  we  need  to  change.  We  have  taken  no  steps 
to  reach  out  and  educate  the  public,  we  don't  tell 
them  what  the  system  can  and  cannot  do,  and  we 
don't  say  why  we  need  their  support.  Then,  when  we 
get  ambushed  by  the  talkmasters,  we  can't  respond. 
We  can't  have  it  both  ways  —  can't  go  on  being 


33  Harbridge  House  Report  at  xvii. 

34  Id.  at  54. 

35  Id.  at  55. 
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insulated  and  silent  and  then  complain  when 
something  blows  up.36 

In  conclusion  the  report  found  that  the  court  system  was  "less 
than  user  friendly,"  leaving  people  to  the  "formidable  and 
frightening  experience"  of  trying  to  find  their  way  around  the 
system.37 

In  summary,  the  current  court  system  operates  in  an 
atmosphere  of  reduced  resources,  which  in  turn  has  led  to 
overburdened  court  personnel  working  with  either  an  obsolete 
paper-saturated  system  or  antiquated  computers.  This  report's 
theme,  that  "the  future  begins  today,"  represents  the  Task 
Force's  acknowledgment  that  our  courts  have  barely  made  it  into 
the  2  0th  century  while  the  rest  of  society  is  preparing  to  enter 
the  21st  century. 

C.   PEOPLE  CAUGHT  IN  THE  PRESENT  NIGHTMARE 

The  portrait  of  the  present  nightmare  of  the  court  system  i 
clear;  so  too  are  the  voices  of  the  people  caught  in  this 
nightmare.  The  work  of  the  Commission  has  been  in  part  to  make 
sure  those  voices  are  heard.  The  Commission's  Access  to  Justice 
Task  Force  held  public  hearings  around  the  state  in  late  1990.  I 


36  Harbridge  House  Report  at  55. 

37  Id. 
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April  1991  the  Commission  conducted  a  survey  of  public  attitudes 
on  the  justice  system  in  Massachusetts.  The  hearings  testimony 
and  survey  results  give  a  vivid  and  personalized  rendition  of  the 
human  experience  of  the  justice  system. 

The  Commission's  public  opinion  survey  found  that  people 
most  desire  an  improvement  in  the  speedy  delivery  of  justice.38 
People  expressed  concern  about  congestion  and  clogging  in  the 
courts.  People  see  courts  as  slow  and  cumbersome ,  and  far  behind 
schedule.  People  want  a  more  efficient  justice  system  —  which 
technology  can  help  provide.39  For  example,  mechanisms  could  be 
implemented  to  assist  courts  dispose  of  uncontested  matters 
quickly,  enabling  judges  to  focus  attention  on  matters  that 
require  direct  judicial  oversight. 

I  have  three  or  four  milk  cartons  full  of  papers.   .   .  . 
I've  stayed  up  till  3  or  4  am  preparing  forms  and 
statements  for  my  lawyer  to  give  to  the  court,  only  to 
have  them  turned  back  to  me  without  [having  been  read] . 
.   .   .  and  the  problem  I  went  to  court  to  have  solved  — 
I  still  have  it.40 


38  Opinion  Dynamics,  "Public  Attitudes  Toward  the  Future  of  the 
Courts,"  (April  1991)  at  4   (hereinafter  "Survey"). 

39  Id.  at  2. 

40  Barbara  Maclnnes,  Litigant,  Lowell  Public  Hearing,  Nov.  13, 

1990. 
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The  survey  found  that  people  generally  are  favorable  to 
ideas  that  would  Improve  the  overall  level  of  information  about 
the  courts.41 


.   .   .  the  courts  could  be  a  really  critical  dispenser 
of  information.   .   .  about  particular  types  of  legal 
disputes.   .   .   .   [They  could  give]  information  about 
what  other  resources  are  available  in  the  community  to 
help  people.42 


Hearings  witnesses  often  spoke  of  the  need  to  have  a  guide  to  the 
legal  process,  "simply  to  get  the  right  person  to  the  right 
courtroom."43  Technology  can  help  "consumers  of  justice"  find 
their  way  through  the  system. 


Arrival  at  the  District  Court  is  a  frightening  and 
intimidating  experience.  The  Clerk's  office  is 
confusing:  all  the  signs  are  in  English,  there  is  no 
one  to  ask  where  to  go  .   .   .if  you  do  not  speak  good 
English,   it  is  impossible  to  do  business.   .   .   .  Once  in 
Court  announcements  are  difficult  to  understand  and 
there  is  no  one  to  turn  to  for  help.  The  language  of 
the  Court  is  unfamiliar  and  people  are  left  bewildered 
and  anxious.44 


For  example,   "dialogue  boxes"   (interactive  computers)  could 
serve  as  user  kiosks.  These  computerized  information  booths  could 

41  Survey  at  2 . 

42  Hugh  Heisler,  Legal  Assistance  Corp.  of  Central 
Massachusetts,  Worcester  Public  Hearing,  Dec.  6,  1990. 

43  Merrimac   Valley   Legal    Services    (Tom   Barbieri,  Jennifer 
Kurtz,  Jane  Rockamora) ,  Lowell  Public  Hearing,  Nov.   13,  1990. 

44  Ravuth  Yin,  Cambodian  Mutual  Assistance  Association,  Lowell 
Public  Hearing,  Nov.   13,  1990. 
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be  set  up  in  the  lobbies  of  public  buildings  or  even  in  parking 
lots  as  remote  reception  desks. 


You  could  structure  an  interactive  video  program  that 
would  enable  a  patron  to  come  in  and  say  "what  is 
superior  court"  and  you  could  get  the  whole  chart  up 
there — what  the  roles  are,  and  who  is  the  clerk.  You 
could  put  in  individuals'  names  so  that  the  patron 
could  see  those  very  easily  by  putting  their  finger  up 
to  the  screen.  You  could  find  out  who  the  judge  is.   .  . 
Take  it  out  of  the  courts.  Put  it  in  high  schools.  You 
want  it  out  in  the  public  area.  Exposing  people  to  the 
legal  system  and  the  way  it  operates  begins 
unfortunately  for  most  people  at  the  worst  possible 
time,  when  something  bad  goes  wrong.  Technology  offers 
much  to  us  and  makes  it  exciting.45 


The  public  endorses  extended  hours  of  court  operation,  into 
evening  and  weekend  sessions.4*  Here  too,  technology  can  assist 
in  enhancing  access. 


Technologically  it's  always  boggled  my  mind  ...  if 
you  go  to  Disneyland,  there  will  be  a  tape  machine  and 
whatever  language  you  want  to  help  guide  you  through. 
You  go  to  a  district  court  —  you  have  enough  trouble 
understanding  what  is  being  said  [even  if  you 
understand]  English.    .   .   .1  don't  see  why  2  0  years  down 
the  road  we  can't  be  dealing  with  languages  not  being  a 
barrier.  I  would  certainly  hope  that  20  years  down  the 
line  computerization  is  full  tilt.   .   .   .  "47 


45  Donald  Dunn,  Law  Librarian  and  Professor  of  Law,  Western  New 
England  School  of  Law,  Springfield  Public  Hearing,  Nov.   14,  1990. 

46  Id.  at  2. 

47  Tom  Barbieri,  Merrimac  Valley  Legal  Services,  Lowell  Public 
Hearing,  Nov.  13,  1990. 
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Satellite  court  machines,  like  the  automatic  teller  machines 
located  in  supermarkets  today,  could  enable  24-hour-a-day  access, 
by  providing  instant  dispatching  and  registering  of  forms.  Menu- 
driven  software  can  bring  out  information  from  people  at  their 
convenience  and  is  cost  effective. 


Technology  can  also  reduce  other  access  barriers,  for 
example,  facilitating  the  participation  of  persons  with 
disabilities. 


The  courts  respond  inconsistently  to  their  legal 
obligation  to  provide  communications  access  to  the  deaf 
and  hard  of  hearing.  We  propose  .   .   .  special 
technology,  such  as  .   .   .  special  telecommunications 
equipment,  video  and  TV  captioning.   ...  We  propose 
computer-aided  "real-time"  court  reporters,  who 
translate  speech  into  printed  text  instantaneously.   .  . 
Amplification  systems  such  as  "audio  induction  loops" 
could  be  built-in  around  courtrooms  when  they  are 
renovated.48 


The  minority  community  puts  improved  fairness  at  the  top  of 
the  list  of  hoped-for  improvements.49  Technology  can  help  reduce 
bias  in  the  courts.  Machines,  for  example,  can  provide  uncritical 
electronic  form  correction.  Expert  systems  can  help  impose 
uniform  standards  and  thereby  increase  the  public's  confidence 
that  like  cases  will  be  treated  similarly. 


48  Barbara  Jean  Wood,  Massachusetts  Commissioner  of  the  Deaf 
and  Hard  of  Hearing,  Worcester  Public  Hearing,  Dec.   6,  1990. 

49  Survey  at  4 . 
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Uniform  rules  and  procedures  are  essential  for 
effective  case  processing  and  provision  of  equal  access 
to  the  courts  for  all  citizens.   .   .   .  High  volume  case 
processing  is  also  impeded  by  variation  among 
individual  courts,  and  even  among  individual  judges 
within  the  same  court,  as  to  how  cases  must  be  prepared 
and  presented.  This  lack  of  uniformity  makes  the 
existing  system  inefficient.  It  also  poses  problems, 
preventing  access  to  litigants,  particularly  those  who 
are  proceeding  pro  se.50 


People  also  strongly  endorse  ideas  to  increase  the  public's 
understanding  of  the  system.91 


We  must  find  a  way  to  educate  our  population  about  how 
the  courts  work.  We  have  cable  TV  now.   .   .  we  must  make 
use  of  that.  We  must  .   .   .  work  with  the  school 
systems.  When  we  were  talking  about  pro  bono  work 
that's  where  it  should  go  .   .   .   [lawyers]  can  explain 
the  judicial  system,  they  can  sit  in  classrooms;  we  all 
should  be  obligated  to  that.32 


The  survey  found  that  most  people  support  new  methods  of 
resolving  disputes  as  one  way  to  reduce  the  perceived  court 
congestion.53 


What  you  need  is  some  sort  of  local  presence  to  make 
the  people  feel  comfortable,  make  them  aware  of  what 
their  rights  are  and  how  they  go  [about]  to  protect 
their  rights.   .   .   .   [T]here  could  be  many  ways  to  do 
things  at  a  local  basis  that  could  solve  things.  There 


30  Marilyn  Ray  Smith,  Chief  Legal  Counsel,  Dept.  of  Revenue 
Child  Support  Enforcement  Division,  Worcester  Public  Hearing,  Dec 
16,  1990. 

51  Survey  at  4 . 

32  Leslie  Harris,  Esq.,  Roxbury  Public  Hearing,  Feb.  13,  1991 

33  Survey  at  2 . 
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is  certainly  no  need  to  take  everything  that  goes  to 
court  to  the  court.54 


The  survey  results,  however,  showed  that  the  idea  of  using 
computers  and  television  to  allow  people  to  participate  in  court 
from  their  homes  or  offices  is  not  something  for  which  the  public 
is  willing  to  spend  tax  dollars.35  While  technology  may  make  the 
courts  more  convenient  and  efficient,  we  live  in  an  era  where 
most  people  are  still  intimidated  by  technology  or  have  limited 
exposure  to  it.  The  public  recognizes  and  the  Task  Force 
acknowledges  that  a  technology-based  justice  system  might 
decrease  access:  only  those  who  are  competent,  comfortable,  and 
financially  able  to  use  technology  would  have  full  access.  We 
expect  that  when  the  public  sees  the  benefits  that  technology  can 
bring,  the  technology  itself  will  win  acceptance. 


By  2020  pen  to  paper  likely  will  be  a  thing  of  the  past 
for  many  court  procedures  and  work  products.   .   .  . 
Briefs  and  other  court-related  documents  will  be 
submitted  to  courts  electronically.  Actions  on  motions, 
decisions  on  summary  judgments  and  other  court 
determinations  will  be  issued  electronically.   .   .   .  Law 
libraries  by  the  year  2020  will  have  many  of  their 
materials  on-line.  These  on-line  services,  used  on  a 
pays  as  you  go  basis  will  effectively  lop  off  the 
research  feet  of  the  lay  public.  They  will  be  able  to 
enter  the  law  library;  they  simply  won't  be  able  to 
access  all  the  information  it  contains.56 


54  Jerry  La  Fleche,  Catholic  Charities  of  Southbridge, 
Worcester  Public  Hearing,  Dec.  6,  1991. 


53  Survey  at  2 . 

56  Donald  Dunn,  supra  note  44. 
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III.  Strategy  for  Change 


The  present  is  a  nightmare  of  long-standing;  the 
perpetuation  of  the  present  is  a  nightmare  of  even  greater 
dimension.  The  people  of  the  Commonwealth  are  caught  in  the 
nightmare.  The  people  of  the  Commonwealth  deserve  a  justice 
system  marked  by  efficiency,  effectiveness,  and  fairness. 
Technology  will  play  a  major  role  in  redesigning  the  future. 

A.       IN  OUR  VISION  OF  THE  FUTURE  —  WE  BEGIN  TODAY 

Recommendation  1 

The  Chief  Justice  of  the  Supreme  Judicial  Court  should 
chair  an  ongoing  Task  Force  on  Technology  and  Justice  to 
coordinate  and  integrate  existing  technologies  and  the 
application  of  emerging  technologies  into  court  operations, 
to  ensure  adeguate  funding  for  court  technology  projects, 
and  to  undertake  special  research,  such  as  on  artificial 
intelligence  and  the  law. 

The  future  begins  today.  Technological  change  is  impossible 
without  a  profound  and  sustained  commitment  from  those 
responsible  for  the  administration  of  justice.57  Technological 
change  is  the  easy  part:  successful  adoption  of  technological 

57  See  generally.   Ernst  and  Young  at  23. 

21 


innovation  requires  the  understanding  and  broad-based  support  of 
all  those  involved,  especially  high-level  administrators. 
Establishing  an  on-going  Task  Force  on  Technology  and  Justice, 
comprised  of  judges,  representatives  from  court  personnel, 
lawyers,  law  librarians,  the  general  public,  and  technology 
researchers  and  application  specialists,  will  serve  as  a 
manifestation  of  commitment. 

A  permanent  Task  Force  on  Technology  and  Justice  would  also 
foster  technological  innovation  within  the  justice  system.  In 
many  instances,  court  insiders  have  been  responsible  for 
redesigning  easy-to-use  applications  for  existing  technologies  to 
suit  their  individualized  needs.  For  example,  Arizona  Judge  David 
Phares,  working  with  IBM  and  Andersen  Consulting,  developed  a 
judicial  workstation  —  a  computer  capable  of  assisting  judges  in 
all  their  various  functions  —  now  being  piloted  in  the  Arizona 
courts.58  Judge  Phares  found  that  courtroom  information 
technology  systems  were  developed  for  clerks  not  judges,  even 
though  judges  function  in  managerial  roles. 

The  impression  was  judges  have  no  business 
touching  keyboards,  that's  what  clerks  do.  Judges 
touch  gold  Cross  pens.  We've  been  systematically 
ignored  when  it  comes  to  developing  things  that 
would  help  us  do  our  jobs.59 


58  Wayne  Hanson,  "Here  Comes  the  Judge  —  And  He's  Carrying  a 
Laptop,"  Government  Technology  (May  1990)  14. 

59  Id. 
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While  Judge  Phares  lectures  throughout  the  country 
attempting  to  enlist  other  members  of  the  judiciary  to  support 
technological  improvements  in  the  justice  system,  the  judiciary 
is  often  perceived  as  resistant  to  change.  A  permanent  Technology 
Task  Force  would  expose  the  judiciary  to  the  ways  in  which 
technology  can  directly  assist  them.  An  informed  and  involved 
judiciary  will  encourage  all  those  involved  in  the  justice 
system,  court  personnel  and  the  public,  to  accept  the 
increasingly  important  role  of  technology. 

A  permanent  Technology  Task  Force  would  also  reduce  judicial 
isolation  and  educate  the  judiciary  regarding  technology.  The 
Task  Force  would  create  the  necessary  dialogue  between  the 
judiciary,  the  public,  and  the  developers  of  new  technologies.  It 
would  bring  the  judiciary  into  contact  with  concerned  members  of 
the  public  to  discuss  their  needs  and  concerns  about  technology, 
and  with  those  researching  and  developing  new  technologies  and 
new  applications  for  existing  and  emerging  technologies.  This 
exposure,   in  turn,  would  help  identify  the  emerging  educational 
needs  of  judges. 

Recommendation  2 

Candidates  for  judicial  appointment  should  increasingly 
be  computer  literate.  Once  appointed,  judges  should 
receive  continuing  education  in  computers  and  emerging 
technologies . 
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The  future  begins  today.  Technological  change  is  impossible 
without  a  judiciary  that  is  increasingly  "computer  literate."  The 
judges  of  today  and  tomorrow  must  understand  the  technological 
revolution  and  the  role  of  technology  in  the  future  of  the 
courts.  In  Massachusetts,  judges  are  appointed  by  the  Governor 
for  life  terms  or  until  age  70.  The  procedures  governing  judicial 
selection  and  appointment,  revised  in  1991  by  Governor  Weld, 
include  the  participation  of  the  Judicial  Nominating  Council,  an 
entity  of  nonpaid  individuals;  the  Joint  Bar  Committee  on 
Judicial  Appointments,  which  includes  representatives  of  the 
Massachusetts,  Boston,  and  county  bar  associations;  the 
Governor's  Council,  an  elected  body;  and  finally,  the  Governor.60 

Within  this  selection  process,  consideration  should  be  given 
to  the  computer  literacy  of  each  candidate.  By  computer  literate 
we  mean  something  other  than  the  ability  to  do  one's  own  word 
processing;  rather,  we  mean  an  appreciation  of  the  improvements 
in  productivity  from  the  successful  application  of  technology  to 
a  judge's  everyday  work.  Once  appointed,  the  members  of  the 
judiciary  should  receive  continuing  education,  including 
specialized  training  in  information  technology.  At  the  Future  and 
the  Courts  Conference  in  San  Antonio  in  1990,  the  panel  on  the 
future  of  judicial  education  highlighted  the  impact  of  dramatic 


Harbridge  House  Report  at  26-27 


technological  change.61  One  panelist  termed  the  present,   "an  age 
of  information  overload, "  requiring  a  mechanism  for  ongoing 
judicial  education  about  technology  and  its  impact  on  both  the 
administrative  and  decision-making  roles  of  judges. 

Currently,  the  main  source  of  in-state  judicial  training  is 
the  Flaschner  Judicial  Institute,  a  private  nonprofit 
organization  operating  as  an  independent  division  of  the 
Massachusetts  Bar  Foundation.  This  institute,  which  is  well- 
respected  and  privately  funded,  should  be  encouraged  to  expand 
its  efforts  at  continuing  education  in  technological  areas. 
Furthermore  funding  should  be  provided  for  judges  and  other  court 
administrators  and  personnel  to  attend  courses  involving 
technology  at  the  National  Judicial  College  in  Reno,  Nevada,  and 
courses  given  by  the  Institute  for  Court  Management  of  the 
National  Center  for  State  Courts. 

The  issue  of  computer  literacy  will  increasingly  fade  as 
more  children  are  exposed  to  computers  at  an  early  age  and  as 
computers  become  an  indispensable  part  of  school  and  work  life. 


61  "Minding  the  Courts  into  the  21st  Century:  The  Future  of 
Judicial  Education,"  in  Summary  of  the  Future  and  the  Courts 
Conference  (prepared  by  the  National  Center  for  State  Courts,  June 
1990)   68-69   (hereinafter  "San  Antonio  Conference") . 
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Recommendation  3 

There  should  be  a  comprehensive  review  of  court  rules, 
state  statutes,  regulations,  and  rules  of  procedure  and 
evidence,  and  applicable  decisional  lav  to  remove 
barriers  to  implementing  a  more  technology-based 
justice  system. 

The  future  begins  today.  Technological  change  is  impossible 
unless  the  justice  system  will  accommodate,   indeed  promote, 
change.  There  will  always  be  a  structure  of  rules  surrounding  the 
resolution  of  disputes  in  the  courts  and  through  alternative 
means.  These  rules  have  a  significant  role  in  determining  the 
impact  that  technology  may  have  on  the  justice  system.  Each  new 
technology  requires  the  re-examination  of  rules  and  procedures. 
An  extensive  and  broad  review  of  the  rules  and  decisional  law 
affecting  technological  innovation  within  the  court  system  should 
be  undertaken. 

Existing  technologies  highlight  the  problem.  The 
transmission  of  documents  by  facsimile  machines  raises  problems 
regarding:  the  payment  of  filing  fees;  requirement  of  signatures; 
legibility;  proof  of  receipt  and  adequacy  of  service  of  process; 
and  the  validity  of  fax-ed  warrants  and  orders.62  Another  example 
involves  the  use  of  pre-recorded  videotaped  trial  records.  This 

62  National  Center  for  State  Courts,  Information  Service,  "Fax 
Machines  in  Courts,"  Report  on  Trends  in  the  State  Courts  (Aug. 
1990)   11  (hereinafter  Report  on  Trends) . 
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technology  allows  legal  issues  to  be  resolved  and  portions  erased 
or  edited  before  the  videotape  is  presented  to  a  factfinder,  thus 
minimizing  mistrials,  but  in  essence  "reversing"  the  usual  order 
of  trial  and  appeal.63  It  also  puts  appellate  judges  in  the  same 
position  as  trial  judges  in  terms  of  their  firsthand  ability  to 
look  at  the  same  record.64  Other  existing  technologies,  such  as 
image  scanning  of  documents  onto  optical  disks,  which  eliminates 
the  original  document  and  all  subsequent  duplication  on  paper, 
raise  similar  problems  and  speak  to  the  need  for  a  comprehensive 
review  of  rules  and  decisions. 

The  possible  problems  are  as  varied  as  the  technologies, 
existing,  emerging,  and  not  yet  imagined.  Supercomputers,  which 
are  capable  of  performing  several  hundred  million  calculations 
per  second,  can  now  produce  powerful  three-dimensional 
simulations  of  past  events.  When  these  are  reduced  to  video 
format,  they  can  provide  computer-simulated  accident 
reconstruction  as  evidence  at  trial.65  In  the  literature  on 
computer-generated  visual  evidence,  Massachusetts  is  often  cited 
as  using  "an  antiquated  basis  for  admissability . u66 

63  Joseph  D.  Cronin,   "Back  to  the  Future  —  Part  Law,"  The 
Advocate,  Vol.   21,  No.   2   (Spring  1991)   34-38  at  36. 

64  Id. 

65  Louis  A.  Lehr,  Jr.,   "Admissability  of  a  Computer 
Simulation,"  For  the  Defense  (July  1990)  8-11. 

66  Kathlynn  G.  Fadely,  "Use  of  Computer-Generated  Visual 
Evidence  in  Aviation  Litigation:  Interactive  Video  Comes  to  Court," 
Journal  of  Air  Law  and  Commerce,  Vol.  55   (1990)  839-901. 
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The  transition  to  a  technology-based  justice  system,  where 
information  is  transferred  electronically  and  not  by  paper, 
places  the  concomitant  burden  on  all  for  an  immediate  review  of 
rules  that  can  impede  or  facilitate  this  transition. 

B.       WE  BEGIN  TODAY  —  LIFTING  THE  SPECTER  OF  TECHNOLOGY 

Recommendation  4 

The  judiciary  must  assume  a  leadership  role  in  assessing 
the  implications  of  technological  and  scientific 
advancements  to  ensure  that  the  justice  system  can 
address  the  legal  issues  involved  to  protect  our 
citizens  and  the  interests  of  science. 

The  future  begins  today.  As  society  changes  so  will  the 
nature  of  conflicts.  The  judiciary  must  take  a  leadership  role 
understanding  the  implications  and  rewards  of  advancements  in 
fields  such  as  biotechnology,  molecular  biology,  robotics,  and 
artificial  intelligence.  Biotechnology  embraces  a  number  of 
technologies  that  enable  living  cells  to  produce  specific 
products . 

The  most  common  method  used  in  biotechnology,  gene 
splicing,  allows  scientists  to  place  a  piece  of 
genetic  material,  or  DNA,  from  one  species  into 
the  DNA  of  a  second  species.  This  recombination 
(as  in  recombinant  DNA)  allows  the  second  species 
to  incorporate  the  property  that  the  first  gene 
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coded  for,  such  as  making  plants  drought-resistant 
or  allowing  bacteria  to  produce  human  insulin.67 

The  most  visible  rewards  of  biotechnology  have  been  seen  in  the 
field  of  health  care.  Biotechnology  has  produced  new  drugs  that 
can  help  reverse  infantile  dwarfism,  break  up  blood  clots  after 
heart  attacks  and  strokes,  and  offer  protection  against 
hepatitis-B.68  Other  drugs  are  being  developed  to  treat  cancer, 
arthritis,  and  heart  disease.69  Some  researchers  argue  that 
biotechnology  offers  the  promise  of  a  cure  for  AIDS.70 

Yet  biotechnology  and  other  technological  advancements  also 
raise  the  fear  of  consequences  beyond  our  imagination  and 
control.  Some  predict,  for  example,  that  "conscious  technology" 
will  merge  humans  and  their  technologies. 

Cyborg  technology  is  the  internalization  of 
technology  into  humans.   ...  As  our  bodies  break 
down,  we  will  replace  the  affected  parts  with 
spares  from  a  variety  of  sources.     Along  with 
[bionics],  we  will  be  able  to  clone  our  own  cells 
to  grow  our  own  organs  much  as  people  today  bank 


67   Mark    D.    Dibner,    "Factories    of    Our    Future,"  Consumers' 
Research     (April  1989)   15-18,   at  15. 

M  Id.  at  16. 

69  Geoffrey  Cowley,  "Brave  New  Drugs,  Newsweek  (Jan.  14,  1991) 
56-57. 

70  Peter  Radetsky,   "Closing  in  on  an  AIDS  Vaccine,"  Discover 
(Sept.    1990)  71-77. 
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their  own  blood  in  case  they  need  an  emergency 
transfusion.71 

Conscious  technology  also  involves  the  humanization  of  machines: 
technologies  with  increasingly  human  characteristics  made 
possible  by  "advancing  computer  power,  microminiaturization, 
voice  synthesis,  and  voice  recognition."72 

If  these  trends,  cyborg  technology  for  humans  and  the 
humanization  of  technologies,  cross  over  and  become  one  trend, 
then  we  have  conscious  technology.  As  Philip  Handler,  former 
president  of  the  National  Academy  of  Sciences,  has  said  of  solid- 
state  physics: 

So  profound  is  its  impact  that  one  may  wonder 
whether  in  so  doing,  man  has  guided  his  own 
evolution  in  the  sense  that  a  human  being  combined 
with  a  computer  represents  a  new  species.73 

The  fears  of  such  science  fiction  possibilities  exist  today,  as 
do  fears  of  man-made  organisms  being  released  accidentally  into 
the  atmosphere.74  If  technological  advancements  are  to  be  used  to 
our  benefit,  to  enhance  rather  than  diminish  our  humanity,  the 


71  Jerome  C.  Glenn,  "Conscious  Technology:  The  Co-evolution  of 
Mind  and  Machine,"  Futurist  (Sept. -Oct.  1989)   15  and  17. 

72  Id.  at  18. 

73  Id.  at  19. 

74  Marianne  Lavelle,  "Biotech:  The  Unknown  Frontier  for 
Lawyers"  National  Law  Journal,  Vol.  11,  No.  22  (Feb.  6,  1989)  1  and 
28-29. 
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judiciary  must  be  prepared  to  address  the  surrounding  legal 
issues.  As  technology  is  transforming  the  courts,  courts  may 
become  the  place  where  the  transformative  qualities  of 
technologies  are  discussed.75  An  informed,  prepared,  and 
competent  judiciary  is  the  best  way  to  ensure  the  beneficial 
development  of  technology. 

Recommendation  5 

A  subgroup  of  the  ongoing  Task  Force  on  Technology 
and  Justice  should  be  created  to  explore  the  inter- 
disciplinary field  of  artificial  intelligence  and  the 
law  and  to  recommend  applications  of  AI  to  the  justice 
system. 

The  future  begins  today.  Technological  change  is  impossible 
without  a  commitment  to  address  the  human  fears  surrounding 
technology.  In  Massachusetts,  the  home  to  many  of  the  preeminent 
researchers  in  the  field  of  artificial  intelligence  (AI)  and  the 
law,  the  justice  system  can  no  longer  afford  to  exist  separately 
from  the  vast  body  of  knowledge  and  technologies  known  as  AI .  AI 
has  been  defined  as  "the  study  of  cognitive  processes  using  the 
conceptual  frameworks  and  tools  of  computer  science."76  As  one  of 

75  Dator  and  Rogers,  "Global  High-Tech  Scenario,"  in 
Alternative  Futures  for  the  State  Courts  of  2020  (American 
Judicature  Society,   1991)  at  40. 

76  Edwina  L.  Rissland,  "Artificial  Intelligence  and  Law: 
Stepping  Stones  to  a  Model  of  Legal  Reasoning,"  Yale  Law  Journal, 
Vol.   99,  No.   8   (June  1990)    1957-1981,   at  1958. 
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the  founders  put  it:  AI  is  "the  science  of  making  machines  do 
things  that  would  require  intelligence  if  done  by  man."77 
Research  in  the  field  of  AI  and  the  law  has  the  goals  of  both 
understanding  legal  reasoning  and  building  computer  tools  for 
legal  practice,  teaching,  and  research. 

The  Task  Force  on  Technology  has  had  the  opportunity  to  meet 
with  and  review  the  work  of  several  of  the  researchers  in  AI  and 
the  law.  The  AI  subgroup  would  ensure  that  the  judiciary  and  the 
public  sector  continue  to  remain  informed  regarding  developments 
in  the  field.  The  AI  subgroup  would  seek  to  improve  our 
understanding  of  the  relationship  between  AI  and  legal  reasoning 
in  general,  and  specifically  examine  how  AI  can  be  used  to 
simplify  and  assist  in  judicial  decision-making  and  the  drafting 
and  interpretation  of  legislation.  The  promise  of  AI  for  judicial 
decision-making  is  that  AI  can  "automate  that  part  of  legal 
reasoning  that  deals  with  rigid  formal  rules,  thus  leaving  to  the 
judges  resolution  of  questions  involving  interpretation, 
ambiguity  and  credibility  of  evidence."78 


77  Rissland,  supra  note  76,  at  1958. 

78  Vishwas  Pethe  et  al.,  "A  Specialized  Expert  System  for 
Judicial  Decision  Support,"  in  the  Center  for  Law  and  Computer 
Science,  Northeastern  University,  International  Conference  on 
Artificial  Intelligence  and  Law  (Association  for  Computing 
Machinery,   1989)  190. 
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Specialized  attention  by  the  permanent  Technology  Task 
Force  on  AI  and  the  Law  could  help  overcome  one  of  the  most 
significant  obstacles  to  understanding  —  human  resistance  and 
fear.  One  AI  researcher  has  written  that  lawyers  have  greeted  AI 
advancements  with  "apathy,  ignorance  or  resistance."79  Edwina 
Rissland,  Associate  Professor  of  Computer  and  Information  Science 
at  the  University  of  Massachusetts  and  lecturer  at  Harvard  Law 
School,  has  addressed  certain  human  fears  regarding  AI  and  the 
law: 


[S]ome  might  be  concerned  that  the  use  of  AI 
models  will  somehow  trivialize  legal  reasoning  by 
making  it  seem  too  simple,  undermine  the 
importance  of  lawyers  or  judges  by  relegating  them 
to  the  role  of  mere  users  of  systems  which  do  all 
of  the  interesting  reasoning,  or  dehumanize  us  by 
describing  intelligent  behavior  in  well-defined 


As  Professor  Rissland  concluded,  however: 


There  will  always  be  a  need  for  human  lawyers 
and  judges.  The  goal  is  to  assist,  not  to 
replace.81 


79  Rees  W.  Morrison,  "Market  Realities  of  Rule-Based  Software 
for  Lawyers:  Where  the  Rubber  Meets  the  Road,"  in  the  Center  for 
Law  and  Computer  Science,  Northeastern  University,  International 
Conference  on  Artificial  Intelligence  and  Law  (1989)   33,  at  35. 

80  Rissland,  supra  note  76,  at  1980. 

81  Id. 
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The  AI  subgroup  would  also  educate  attorneys,  the  judiciary,  and 
the  public  to  ensure  AI's  contribution  to  the  effectiveness  of  a 
humane  justice  system. 

Recommendation  6 

The  judiciary  must  assume  a  leadership  role  in  the 
initiation  of  educational  programs  in  the  public 
schools  designed  to  expose  all  children  to 
technology  and  the  justice  system. 

The  future  begins  today.  Our  children  are  the  leaders  and 
users  of  the  justice  system  of  the  future.  Or  they  are  the  people 
who  will  be  caught  in  it.  When  we  look  at  children  today,  playing 
with  video  games  or  working  on  personal  computers,  the  lesson  is 
clear:  technology  need  not  diminish  our  humanity.  Children  are 
not  fearful  of  technology.  The  pen  replaced  the  quill;  computers 
will  replace  the  pen.  Adults  dread;  children  delight. 

We  must  begin  today  to  ensure  that  children  understand  both 
the  principles  of  justice  and  the  positive  use  of  technology  to 
ensure  justice.  Programs  should  be  introduced  into  the  public 
schools  to  educate  children  about  justice.  To  cite  a  rudimentary 
example  easily  accomplished  with  current  technology,  cable 
television  can  bring  live  trials  into  school  settings. 
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Educational  programs  should  also  ensure  that  all  children 
are  computer  literate.  The  ominous  specter  of  technology  for  the 
children  of  today  is  not  technology  itself  but  the  fear  that  only 
some  children  will  be  taught  how  to  use  it.  Teaching  children 
about  the  technology  of  justice  can  be  accomplished  through 
interactive  video  programs  that  bring  children  into  the  justice 
system,  either  by  interacting  with  a  touch-screen  computer  or  by 
video-conferencing  with  a  clerk  of  court  as  a  trial  is  about  to 
begin.  Children  should  have  the  opportunity  in  their  schools  to 
play  and  experiment  with  technology:  artificial  intelligence 
systems  can  be  provided  so  that  children  can  develop  expert 
systems  of  their  own. 

The  judiciary  must  assume  a  leadership  role  in  ensuring  that 
the  children  of  today  are  equipped  with  the  understanding  of 
technology  necessary  to  enable  meaningful  participation  in  a 
system  that  will  incorporate  technological  applications. 

C.       WE  BEGIN  TODAY  —  ENHANCING  THE  EFFECTIVE  MANAGEMENT 

OF  JUSTICE 

Recommendation  7 

Technology  planning  for  the  future  of  the  courts  must 
be  fullv  integrated  with  operational,   financial,  and 
human  resource  planning. 
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The  future  begins  today.  Redesigning  the  future  necessarily 
involves  conceptualizing  change.  Technological  change  is  an 
integral  part  of  a  comprehensive  plan  for  the  future  of  the 
courts.  Such  comprehensive  planning  requires  centralized, 
committed  management  that  will  provide  the  policy  at  the 
foundation  of  technological  innovations. 

The  Task  Force  has  been  fortunate  to  be  exposed  to  many 
different  ways  of  strategizing  about  the  future.  Most  problem 
solving  involves  identifying  a  particular  problem  and  seeking  an 
innovative  solution.  Technology,  on  the  other  hand,  presents 
itself  and  the  concomitant  question  of  what  problem  it  might 
solve.  Technology  without  progress  or  technology  for  technology's 
sake  is  an  error.  In  order  to  know  what  problem  a  particular 
technology  might  solve,  we  must  keep  the  goals  and  objectives  of 
the  courts  in  mind.  This  requires  an  initial  focus  on  the  various 
functions  of  the  justice  system  and  the  goals  and  objectives  of 
each  function. 

In  their  paper  on  information  technology  (IT)  and 
redesigning  business  processes,  Thomas  Davenport  and  James  Short 
of  Ernst  and  Young  reasoned  that  redesigning  business  processes 
"is  a  straightforward  activity,  but  five  major  steps  are 
involved:  develop  the  business  vision  and  ...  objectives, 
identify  the  processes  to  be  redesigned,  understand  and  measure 
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the  existing  process,  identify  IT  levers,  and  design  and  build  a 
prototype  of  the  new  process."*2 

Similarly,  the  Ministry  of  the  Attorney  General  for  the 
Province  of  British  Columbia,  in  its  strategy  for  technological 
change,  initially  focused  on  the  particular  functions  of  that 
justice  system.  The  strategy  defined  the  business  functions  of 
the  courts  as:  management,  record  management,  judicial,  security, 
financial,  and  information.  The  strategy  then  focused  on  better 
ways  of  operating  through  technology,  identifying  opportunities 
for  major  enhancements  and  improvements  within  each  court 
function.  This  examination  led  the  strategic  planners  to  adopt 
short-,  mid-,  and  long-term  goals,  with  the  idea  that  knowledge 
gained  from  short-term  initiatives  would  enhance  the  quality  of 
longer  term  efforts. 

Finally  the  strategy  recognized  the  need  to  manage  the 
transition  from  the  functional  reality  of  the  present  to. the 
planned  vision  of  how  the  courts  should  function. 

[B]ecause  of  the  inherent  impact  of  change  brought 
about  by  an  increased  use  of  technology,  the  [court] 
will  also  need  an  operation  plan,  an  organization  plan, 
a  human  resources  plan  and  a  financial  plan.  A 
communications  management  plan  will  assist  in  keeping 
everyone  informed,  establishing  confidence,  and 
identifying  further  opportunities.  These  plans  must  be 


82  Ernst  and  Young  at  13. 


flexible  enough  to  respond  to  new  opportunities  and 
changing  circumstances.13 

The  transition  to  a  technological  justice  system  requires  that  we 
begin  integrated  planning  now. 

Recommendation  8 

The  Technology  Task  Force  recommends  the  immediate 
initiation  of  a  pilot  project  for  the  development 
and  construction  of  the  courthouse  of  the  future. 

The  future  begins  today.  Courthouse  design  is  a  basic  and 
critical  aspect  of  technological  integration  into  the  justice 
system.  The  courthouse  of  the  future  would  involve  the  use  of 
existing  and  emerging  technologies  to  provide  improved  access  to 
justice  for  the  public  and  more  efficient  court  administration. 
The  development  of  a  prototype  courthouse  will  allow  us  to  see 
the  future  in  operation  today.  As  a  pilot  project,  the  courthouse 
of  the  future  would  provide  focus  for  ongoing  communication  with 
all  the  constituencies  of  the  justice  system.  The  regular  re- 
examination of  the  problems  and  achievements  of  the  pilot  project 
would  provide  sustained  learning  about  information  technology  in 


13  The  Ministry  of  Attorney  General  Court  Services  Branch, 
"Information  Technology  Strategy:  A  Vision  for  the  90 'sM  (prepared 
by  Information  Technology  Planning  and  Working  Group,  Sept.  1990) 
at  ii  (hereinafter  "Information  Technology  Strategy") . 
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the  courts.  Many  of  the  elements  of  the  courthouse  of  the  future 
are  currently  available. 


The  courthouse  of  the  future  will  be  a  paperless  court. 
Image  scanning  technology  is  available  now. 


Electronic  image  management  [EIM]  begins  with  scanning. 
A  scanner  takes  a  picture  of  a  document  much  as  a  fax 
machine  does,  but  an  electronic  copy  is  produced,  which 
is  stored  on  a  computer  disk.  Like  other  computer 
graphics,  the  electronic  image  of  the  document  can  then 
be  ailed  from  the  disk  to  the  screen  for  viewing.  It 
also  can  be  printed  out  on  paper.   .   .   .  The  principal 
benefit      of  EIM  is  that  it  provides  instant  access  to 
documents.*4 


The  advantages  of  imaging  include  facilitating  instantaneous 
document  retrieval,  allowing  simultaneous  access  by  multiple 
users,  reducing  the  problems  and  space  of  storing  court 
documents,  and  generally  reducing  the  need  to  process,  handle, 
and  manage  paper.15  Image  technology  will  be  integrated  into  the 
court  computer  system  so  that  a  clerk  sitting  at  a  single  screen 
will  be  able  to  call  up  scanned  documents,  as  well  as  have  access 
to  word-processing  support,  electronic  mail,  visual 
teleconferencing,  and  network  and  graphics  interfacing.  A  diagram 
of  how  technology  in  the  courts  might  work  follows. 


u  Ron  Solyntjes,   "Putting  the  Disc  in  Discovery,"  California 
Lawyer,  Vol.   10   (Sept.   1990)  59. 

83  See  generally,    Boyce  Thompson,    "Image  Processing  vs.  the 
Ever-Growing  Stack  of  Paper,"  Governing  (April  1990)  50-55. 
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In  time,  the  courthouse  of  the  future  will  have  a  library  of 
holographic  crystals  that  store  court  documents  and  information. 
Holography  is  finding  new  storage  methods:  laser  light  is  used  to 
record  data  images,  like  pages  from  a  book,  on  light-sensitive 
crystals.  The  data  are  stored  as  complete  images  etched  into  the 
molecular  structure  of  the  crystal. 


Computer  scientists  dream  of  holographic  memories 
that  would  pack  libraries  of  digital  data  as  3-D 
arrays  inside  crystals.  Lasers  would  retrieve  the 
data  in  a  flash:  Today's  fastest  magnetic  disk 
drives  take  hours  to  fetch  200  million  bits  — 
roughly  40  novels'  worth.  By  contrast, 
[holographic  memories  can]  do  that  in  a  second.*6 


In  the  courthouse  of  the  future  all  information  will  flow 
electronically:  cases  will  be  initiated  and  formally  filed 


M  "Tomorrow's  Memories  May  be  Made  of  .   .   .  Epoxy?,"  Business 
Week,  Developments  to  Watch,  ed.  Robert  Buderi  (May  20,  1991)  128. 
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electronically  and  electronic  case  file  folders  will  receive 
information  from  keyboards,  touch  screens,  and  human  voices 
(through  computer  speech  recognition  systems) . 

The  ultimate  goal  [is]  an  integrated  justice 
system  where  data  is  entered  only  once,  at  its 
source,  and  where  this  data  is  immediately 
accessible  to  those  who  need  it.   .   .  .*7 

The  court  computer  will  have  the  capacity  to  receive,  capture, 
and  retrieve  data,  such  as  case  data,  case-tracking  information 
and  juror  information;  text,  such  as  complaints,  motions, 
judgments,  court  orders,  and  rules  of  court;  and  images  of 
documents,  such  as  proof  of  service  and  documentary  evidence  that 
has  been  scanned. 

In  the  courthouse  of  the  future,  judges,  court  clerks,  and 
court  administrators  will  all  have  access  to  the  court  computer 
through  workstations.  Judges,  for  example,  will  have  judicial 
workstations,  located  both  in  chambers  and  on  the  bench,  where 
they  will  be  able  to  inspect  the  case  file,  make  case  notes,  and 
research  legal  questions  and  rules.  The  clerk  will  have  the 
technological  capacity  to  call  up  the  case  file,  evidence  lists, 
and  the  orders  signed  in  the  discovery  process. 


Information  Technology  Strategy  at  iii. 


To  allow  attorneys  to  organize,  share,  and  present  evidence 
in  both  criminal  and  civil  trials,  the  courthouse  of  the  future 
will  have  a  computer  room  serving  as  a  telecommunications  relay 
station  that  will  allow  attorneys  to  bring  their  own  computers 
into  the  courtroom,  or  attorneys  will  be  provided  with  court- 
supplied  workstations  at  counsel  tables  to  provide  litigation 
support  materials.  Attorneys  will  be  able  to  do  legal  research 
and  also  to  search  non-legal  data  bases.  At  all  phases  of 
litigation,  the  court  computer  will  be  able  to  receive 
information  from  state  agencies,  the  police,  and  law  firms. 

The  courtroom  of  the  future  will  have  all  necessary  video 
equipment.  The  courtroom  will  have  a  voice-activated  audio-visual 
recording  system  integrated  into  courtroom  construction'.  Video 
technology  is  already  playing  a  significant  role  in  judicial 
proceedings,  including  videotaped  depositions,88  videotaped 
confessions,89  and  videotaped  trial  records.90 

Of  particular  value  to  the  criminal  justice  system, 
interactive  video-conferencing  permits  communication  between  the 
courtroom  and  remote  sites,  supplementing  traditional  in-person 


*8  Mary  Ellen  Tearney,  "Videotaped  Depositions  Become 
Sophisticated  —  But  Watch  for  Glitches,"  National  Law  Journal 
(Feb.   18,   1991)  29. 

19  Rorie  Sherman,    "Technology,   Emotion  Key  in  Jogger  Case," 
National  Law  Journal   (Aug.  20,  1990)  8. 

90  "Videotaped  Trial  Records,"  in  Report  on  Trends  at  24. 
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courtroom  and  hearing  room  proceedings  by  allowing  testimony  from 
detention  facilities  at  arraignments  or  parole  hearings.91  A 
high-resolution  projection  system  will  be  used  for  the  display  of 
exhibits  or  videotaped  depositions.  Jurors  will  be  able  to  view 
these  on  a  large  screen  or  individual  small  screens;  jurors  will 
also  be  able  to  review  video  transcripts  of  witness  testimony  and 
inspect  scanned  documents  introduced  into  evidence. 

While  this  courthouse  will  utilize  many  of  the  technologies 
available  today,  the  courthouse  of  the  future  must  be 
technologically,  functionally,  spatially,  and  environmentally 
designed  in  anticipation  of  change.92  We  must  build  flexibility 
into  the  plans  for  the  courthouse  of  the  future. 

One  participant  at  the  San  Antonio  Conference  on  the  Future 
and  the  Courts  recommended  that  we  "design  courthouses  in 
anticipation  of  night  court,  split  shifts,  and  other  changes."93 
The  Superior  Court  of  San  Mateo  County,  California,   for  example, 
constructed  three  high-tech  courtrooms  with  movable  walls  to  fit 


91  National  Center  for  State  Courts,  "Nynex  Enters  Strategic 
Marketing  Agreement  with  Docu-Vision,  Inc.,"  Court  Technology 
Bulletin  (Nov. /Dec.  1990)  7. 

92  "New  Technologies  and  the  Courtroom  of  the  Future,"  in  San 
Antonio  Conference  at  65. 

93  Id. 
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the  available  space.*4  Much  of  the  courtroom  furnishings, 
including  the  jury  boxes,  counsel  tables,  public  seating,  and 
witness  stands  are  all  movable.  The  floors  were  raised  to 
accommodate  the  subsurface  wiring  modifications  that  will  allow 
future  technological  changes.  The  courthouse  of  the  future  must 
accommodate  shifting  demands  for  space,  for  people,  and  for  new 
technologies. 

Recommendation  9 

The  Task  Force  on  Technology  recommends  the  immediate 
evaluation  of  existing  court  computer  systems  to  upgrade  and 
integrate  them  into  a  svstemwide  computer-based  information 
management  and  communications  network  capable  of  caseflov 
management  and  centralized  scheduling.  The  Task  Force  also 
recommends  the  development  and  installation  of  computer- 
based  litigation  support  systems,   such  as  electronic  case 
initiation,  to  make  the  dav-to-dav  operations  of  the  courts 
more  efficient  and  effective. 

The  future  begins  today.  Technologies  currently  exist  that 
can  be  used  in  the  successful  management  of  the  courts  and  the 
litigation  process.  While  the  applications  for  current  and 
emerging  technologies  may  be  replaced  over  time,  the  courts  in 
Massachusetts  must  begin  developing,  integrating,  and 

94  National  Center  for  State  Courts,  "The  Modern  Courtroom" 
Court  Technology  Bulletin,  Vol.  3,  No.  2  (March-April  1991)  1  and 
7. 


implementing  existing  technologies  and  assessing  applications  for 
promising  technologies  as  they  emerge.  The  courts  in 
Massachusetts  must  be  dragged  into  the  20th  century  before  the 
arrival  of  the  21st. 


Many  of  the  information  technologies  for  successful  case 
management  have  existed  for  quite  a  while.  Almost  five  years  ago, 
one  writer  described  a  plan  to  modernize  the  courts  in  Victoria, 
British  Columbia: 


The  management  of  cases  involves  the  ability  to 
effectively  manage  cases  as  they  move  through  the 
system,  and  to  address  the  problem  of  document 
filing  and  the  maintenance  of  court  records. 
Computer-based  systems  will  be  developed  and 
introduced  for  civil  and  criminal  cases.   .   .  . 
These  systems  will  allow  for  the  tracking  of  the 
progress  of  cases,  aid  in  case  scheduling  and  list 
management,  the  maintenance  of  court  records,  and 
the  electronic  production  and  storage  of  court 
documents . 95 


Similar  information  systems  in  the  United  States  have  been 
operational  long  enough  to  have  been  studied  by  the  National 
Center  for  State  Courts.*6  These  systems,  which  have  often 
exceeded  the  original  requirements  and  expectations,  were 
designed  in  response  to  the  requests  and  with  the  participation 
of  court  clerks.  The  active  involvement  of  court  personnel,  so 


95  Timothy  Pinos,  "Law  Courts  Computerisation,"  Law  Institute 
Journal    (March  1987)   196-199,  at  196-197. 

96  National  Center  for  State  Courts,  Technical  Services,  Court 
Technology  Reports,  1989  (1990) . 
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they  develop  a  sense  of  "ownership, "  is  critical  to  the 
successful  development  and  implementation  of  information 
technology. 

Court  administration  systems  typically  provide  for  the 
monitoring  and  management  of  cases  from  initial  filing  through 
adjudication.  The  systems  are  fully  integrated,  on-line,  real- 
time processing  systems  that  allow  authorized  users  to  add, 
maintain,  display,  and  print  information.97  The  systems'  features 
include  docketing,  case  indexing,  automatic  assignment  of  cases 
for  scheduling,  and  calendar  preparation.  The  systems  also 
generate  forms  and  notices,  managerial  and  statistical  reporting 
information,  state-mandated  reports,  scheduling  for  the 
prosecutors  and  public  defenders,  as  well  as  judgments.  The 
systems  often  have  several  integrated  modules  that  tie  case 
management  to  other  functions. 

One  criminal  justice  information  system,  for  example, 
supports  pretrial  services,  all  criminal  courts,  the  clerk,  the 
prosecutor,  law  enforcement,  and  the  county  jail. 

Information  is  integrated  throughout  the  system  and 
shared  wherever  possible  to  eliminate  redundant  data 
entry  and  to  take  full  advantage  of  the  interdependence 
of  data  processing  in  the  justice  community.  Data  from 
arrests  are  used  to  initiate  court  cases,  »court  events 
are  in  the  computerized  criminal  history,  and  court 
actions  drive  the  jail's  management  of  prisoners.  This 
system  tracks  all  information  from  the  time  of  arrest 


97  Id.  at  3-4. 
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or  issuance  of  a  summons  through  the  final  disposition 
of  a  case.   .   .   .  98 


Such  systems  are  currently  available. 


Other  technologies  that  could  dramatically  improve  the 
efficiency  of  the  trial  process  are  also  available.  For  example, 
several  states  have  experimented  successfully  with  electronic 
filing  of  cases.  The  National  Center  for  State  Courts  conducted  a 
year-long  study  of  the  use  of  facsimile  technology  in  five  state 
courts."  The  study  found  that  interest  in  this  technology  in 
these  states,  among  the  very  first  to  adopt  fax  for  both 
administrative  and  legal  purposes,  came  about  for  a  number  of 
reasons,   including  the  need  to  provide  speedy  communication  in 
rural  judicial  districts,  the  desire  to  improve  access  to  the 
courts,  and  the  need  for  effective  use  of  judges'  time. 


The  study  found  that  fax  is  playing  an 
increasingly  important  role  in  communication 
between  courts  and  attorneys  for  filing  court 
documents  and  in  helping  judges,  court 
administrators  and  clerks,  attorneys, 
and  other  justice  system  agencies  to  overcome  the 
difficulties,  expense,  and  delay  entailed  in 
long-distance  communication.  The  success  of 
experiments  with  direct  fax  filing  of  pleadings 
and  other  court  documents  depends  on  the  specific 


98  National  Center  for  State  Courts,  "Marion  County  Justice 
Agency"  Court  Technology  Bulletin,  Vol.  2,  No.  6  (Nov. /Dec.  1990) 
1  and  6,  at  1. ' 

99  Susan  Koenig,  "Courts  in  the  Fax  Lane:  The  Use  of  Facsimile 
Technology  by  State  Courts,"  State  Court  Journal  (Winter  1991)  13. 
The  states  studied  were  Minn.,  Idaho,  Color.,  Wash.,  and  111. 
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provisions  of  court  rules,  equipment  used,  and 
operational  practices.100 

In  the  very  near  future,  the  trial  courts  of  Massachusetts  must 
seriously  evaluate  such  existing  technologies  and  integrate 
advances  into  its  own  comprehensive  computer  system. 

D.       WE  BEGIN  TODAY  —  ENSURING  GREATER  ACCESS  TO  JUSTICE 

Recommendation  10 

Easv-to-use  multilingual  information  systems  must  be 
available  to  the  public  bv  telephone  and  at  all 
courthouses  to  facilitate  access  to  comprehensive 
justice  system  information. 

The  future  begins  today.  America's  image  as  the  melting  pot 
is  being  replaced  by  the  image  of  a  mosaic,  one  people  comprised 
of  many,  a  nation  of  diverse  cultures  and  many  languages.  Our 
courthouses  must  be  equipped  so  that  all  our  citizens,  regardless 
of  their  spoken  language,  have  access  to  information.  When  the 
public  calls  or  arrives  at  the  courthouse,  every  person  should  be 
greeted  and  assisted  by  interactive  computers  providing 
information  in  many  languages. 


Id.  at  13-14. 
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An  interactive  voice  response  system  provides  access  to 
information  to  telephone  callers.  The  justice  system  should 
develop  and  implement  multilingual  voice  response  systems  to 
provide  information  about  the  courts  and  other  justice  system 
agencies,  direct  calls  to  specialized  answering  groups,  and 
enable  callers  to  interface  with  various  data  bases  via  touchtone 
technology. 

In  the  courthouse  itself,  there  should  be  audio-visual 
reception  stations,  which  provide  information  in  several 
languages.  Interactive  computers  can  provide  the  public  with 
information  about  the  courthouse  itself,  such  as  maps  and 
directions,  as  well  as  information  about  court  procedures.  In 
Colorado,  for  example,  a  bilingual  touch-screen  interactive 
computer  currently  provides  information  to  the  public  regarding 
the  operation  of  the  courts  and  the  procedures  in  specific  types 
of  litigation.101 

Similar  to  the  Colorado  project,  data-base  linked  monitors 
should  be  located  in  carrels  in  all  courts  to  meet  the  basic 
information  needs  of  some  of  those  who  cannot  afford  to  have 
lawyers  represent  them.  On  entering  a  computer  carrel,  one  would 
see  a  screen  that  gives  a  choice  of  languages.  After  touching  the 
computer  to  indicate  a  language  choice,  the  computer  can  proceed 

101  See  generally,  IBM  Corporation,  "Colorado's  Self-service 
Resource  for  the  Courts,"  Application  Brief  for  Public  Sector 
Industry  (April  1990) . 
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in  the  selected  language:  voice  instruction  reinforced  with 
written  words  on  the  screen  give  the  necessary  guidance.  In 
addition  to  providing  general  information  about  the  justice 
system,  these  computers  can  help  people  fill  out  simple  court 
forms,  such  as  for  small  claims  court,  and  perform  calculations. 

We  emphasize  that  the  objective  here  is  to  guide,  inform, 
and  educate,  not  to  substitute  for  lawyers  or  create  robotic 
counsel  for  parties  otherwise  pro  se.  This  is  a  vision  for  2020, 
not  2050. 

Recommendation  11 

Public  libraries,   law  libraries,  and  public  schools 
should  possess  technology  to  provide  convenient 
remote  access  to  court  information  for  the  public. 

The  future  begins  today.  With  the  automation  of  court 
records  and  other  public  documents,  a  comprehensive  program  for 
public  access  should  be  undertaken.  Several  jurisdictions  are 
experimenting  with  allowing  attorneys  to  access  computerized 
records  and  case  information  from  their  offices. 

The  [remote  access]  program  results  in  substantial 
time  savings  for  attorneys.  Without  having  to  go 
to  the  courthouse,  attorneys  can  check  the  status 
of  cases  and  schedule  hearings,  avoid  conflicting 
court  dates,  and  examine  real  estate  and  other 
public  records.  The  remote  access  program  has 
resulted  in  notable  improvements  in  the  quality 
of  service  to  the  public,   in  the  efficiency  of 
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court  administration,  and  in  savings  in  the 
number  and  cost  of  court  personnel.102 

Similar  computer  systems  should  be  available  at  public 
libraries,  law  libraries,  and  public  schools  to  enhance  access  to 
computerized  public  records.  Today,  for  example,  U.S.  Supreme 
Court  opinions  are  electronically  distributed  on  the  day  of 
issuance  to  libraries  across  the  nation  via  the  SCON  (Supreme 
Court  Opinion  Network) ,  allowing  immediate  access  to  citizens 
nationwide.103  The  public  should  have  access  to  the  state  courts' 
case-tracking  system  so  that  an  individual  with  only  the  name  of 
a  party  or  a  case  number  can  search  for  the  case,  copy  case 
information,  and  obtain  case  updates  —  without  traveling  to  the 
courthouse . 

Recommendation  12 

Access  to  justice  requires  the  use  of  technology 
that  makes  geography  largely  irrelevant. 

The  future  begins  today.  With  current  video  technology  it  is 
possible  to  make  geography  irrelevant  in  many  phases  of 
litigation.  Two-way  audio-visual  microwave  links  allow  judges  to 
carry  on  court  business  with  parties  and  defendants  at  places 
remote  from  the  courthouse.  Satellite  technology  allows  for  video 

102  "Remote  Computer  Access  to  Automated  Court  Records  and  to 
other  Public  Records,"  in  Report  on  Trends  at  21. 

103  Cotter,  supra  note  16,  at  46. 
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depositions.104  Video-teleconferencing  makes  it  possible  to 
assign  judges  to  remote  areas,  without  actually  sending  them. 
With  a  computerized  judge-tracking  system,  judges  can  be  made 
more  consistently  available  where  the  need  arises. 

Other  video  technologies,  such  as  holographs  and  virtual 
reality,  can  create  three-dimensional  (3-D)  representations  of 
real  judges.  Preeminent  in  the  field  of  holography  are 
researchers  at  the  Spatial  Imaging  Group  of  the  Media  Lab  at  the 
Massachusetts  Institute  of  Technology.  Holography  creates  new 
ways  of  displaying  information  visually.  Three-dimensional 
holographic  images  are  generated  by  a  computer  from  data  it 
receives  from  a  magnetic-resonance  imaging  device.  The  approach 
to  making  3-D  videos  in  use  at  the  MIT  lab  involves: 


.   .   .  taking  the  image  of  an  object  from  a  special 
camera  and  converting  it  into  data  a  computer  can 
understand.  The  data  are  then  translated  into 
electrical  signals,  which  are  sent  to  a  series  of 
crystals.  The  electricity  changes  the  transparency  of 
the  crystals,  depending  upon  the  voltage.  Laser  light, 
reflected  off  a  rotating  mirror,  is  passed  through  the 
crystals,   forming  a  3-D  holographic  image  that  appears 
to  be  suspended  next  to  theoutput  lens.  The  device 
requires  a  complex    combination  of  optical,  mechanical, 
laser,  and  computer  technology.105 


Holographic  images  are  currently  being  used  in  neurosurgery  at 
Boston's  Brigham  and  Women's  Hospital. 


104  "Video-Teleconferencing,"  in  Report  on  Trends  at  25. 

105  Glenn  Rifkin,  "Computerized  Holography:  A  Gimmick  Grows  Up," 
New  York  Times,  Tech  Notes  (Nov.  4,   1990)  8F. 
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Using  a  3-D  image  to  reconstruct  the  original  on  a 
TV  monitor  can  help  you  appreciate  the  shape  of  the 
object  as  well  as  the  disease.   ...  It  nicely 
compresses  all  the  information  into  one  image.106 


Holography  allows  human  judges  to  be  in  two  places  at  once, 
increasing  access  to  justice  by  facilitating  a  new  kind  of 
"mobile  courtroom." 


Virtual  reality  creates  artificial  worlds  through  powerful 
computer  workstations  and  special  devices,  such  as  motion-sensing 
gloves  and  stereoscopic  goggles.  Though  such  worlds  exist  in  the 
computer,  you  can  visit  them  with  equipment  that  lets  you  see  and 
interact  with  the  synthetic  environment.  Litigants  can  visit  the 
world  of  the  courtroom  within  the  computer  and  present  their  case 
to  reconstituted  judges  and  jurors.  Televirtuality  makes  it 
possible  for  two  people  in  two  different  locations  to  interact  in 
the  same  synthetic  environment. 


Televirtuality  is  the  sharing  of  virtual  worlds  by 
two  or  more  people  in  remote  places  or  even 
different  times.   .   .   .  This  world  exists  in 
computer  memory,  which  is  stored  somewhere  on  a 
communications  network,  and  the  people  partake  of 
that  model  to  experience  the  place  as  if  they  were 
really  there.107 


106  Id.,  quoting  Frank  Jolesz,  director  of  magnetic-resonance 
imaging  at  the  Brigham  and  Women's  Hospital. 

107  Gregg  Keizer,  "As  Good  As  There,"  Omni  Vol.  13  (Apr.  1991), 
39,  at  84,  quoting  Bob  Jacobson,  associate  director  of  the  Human 
Interface  lab  of  the  University  of  WA  in  Seattle. 
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In  the  future  remote  video-conferencing  centers,  remote 
holographic  images  of  judges,  and  remote  virtual  reality  centers 
will  sake  justice  accessible  to  all,  anywhere. 

£.       WE  BEGIN  TODAY  —  ENSURING  THE  FAIRNESS  OF  JUSTICE 

Recommendation  13 

The  courts  and  the  public  sector  bar  should  be  equipped 
with  the  same  technologies  available  to  private  law 
firms  and  businesses. 

The  future  begins  today.  Technology  has  changed  the  practice 
of  law.  Consider,  for  example,  the  savings  in  time  and  labor 
between  cite-checking  manually  through  multiple  volumes  of 
Sheoard ' s  and  via  an  up-to-date  online  research  service,  or 
handwriting  briefs  typed  by  a  secretary  and  corrected  in  several 
cycles  versus  "doing  your  own  dictation"  by  speaking  into  a 
computer  that  processes  within  seconds  your  every  word. 

Private  law  firms  have  been  the  leaders  in  acquiring  "only 
the  best  and  latest"  in  computerized  research  and  office 
technology.101  Because  the  courts  are  a  relatively  small 
"market,"  major  high-tech  companies  probably  will  not  produce 
equipment  for  them,  so  equipment  designed  for  private  sector  use 

101  "Into  the  Future,"  National  Law  Journal   (May  22,  1989)  12. 
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may  have  to  be  adapted  for  use  in  the  courts.  Nevertheless,  it  is 
important  that  the  advances  in  technology  do  not  put  justice  up 
for  sale  or  the  courts  at  a  disadvantage.  It  is  acknowledged  that 
the  public  sector  is  "laboring  10  years  or  so  behind  their 
opponents,  technologywise. "1W  Recognizing  the  funding 
difficulty,  in  some  cities  the  bar  association  or  private  firms 
have  paid  for  installing  computer  equipment  in  courts.110  The 
Task  Force  encourages  looking  at  creative  revenue  generation 
solutions  to  the  costs  associated  with  bringing  technology  to  the 
courts . 

The  judiciary,  the  legislature,  and  the  public  sector  bar 
must  have  the  same  access  to  technological  advancements  as 
private  law  firms  and  businesses. 

Recommendation  14 

Judges  should  be  provided  with  expert  and  other  computer 
systems . 

The  future  begins  today.  Building  public  confidence  is 
crucial  to  the  future  of  the  justice  system.  Professors  Donald 
Berman  and  Carole  Hafner  of  the  Center  for  Law  and  Computer 
Science  at  Northeastern  University  have  argued  that  expert 

109  Id. 

110  Id. 

55 


systems  can  "increase  the  consistency  of  legal  decisions  by 
providing  relevant  and  persuasive  information  to  decision 
makers. .. [thereby  decreasing]  public  perception  of  unfairness  and 
capriciousness  in  the  legal  system. "ln  Providing  the  judiciary 
vith  all  available  computer  systems  to  reduce  the  amount  of 
routine  decision-making  involved  in  the  administration  of  justice 
will  help  ensure  both  the  reality  and  the  public  perception  of 
fairness. 


Many  of  the  early  landmark  projects  in  artificial 
intelligence  and  the  law  involved  the  use  of  expert  systems. 


An  expert  system  is  a  special-purpose  computer 
program,  which  can  be  said  to  be  expert  in  a 
narrow  problem  area.  Typically,  such  a  program 
uses  rules  to  represent  its  knowledge  and  to 
reason.   ...  In  the  rule-based  approach,  a  rule 
is  encoded  in  a  simple,  stylized  if-then  format: 
If  certain  conditions  are  known  to  hold,  then  take 
the  stated  action  or  draw  the  stated 
conclusion. 112 


Expert  systems  are  an  invaluable  aid  to  a  fair  justice  system. 
With  the  judiciary  actively  involved  in  the  design  of  these 
systems,  AI  can  make  the  outcomes  of  judicial  decision-making 
more  determinate.  Expert  systems  provide  judges  with  assistance 
in  consistent,  legally  sound,  and  speedy  judicial  decision- 


111  Donald  Berman  and  Carole  Hafner,  "Legal  Expert  System  and 
Discretionary  Decision  Making,"  in  Social  Implications  of 
Artificial  Intelligence  (1988). 

1,2  Rissland,  supra  note  76,  at  1965. 
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making.  For  example,  expert  systems  that  provide  sentencing 
guidelines  are  currently  in  use  in  Canada  and  elsewhere. 


Expert  systems  have  a  wide  range  of  capabilities.  They  can: 


—  indicate  the  relevant  evidence  and  findings 
that  must  be  pursued  in  a  particular  case, 

~  ensure  that  the  reasoning  is  consistent  with 
the  letter  of  the  law, 

—  provide  a  ready  reference  to  citations  and 
relevant  definitions  at  the  points  where  they 
are  needed, 

—  suggest  parts  of  decisions  that  seem  to  follow 
from  the  intermediate  findings  either  entered 
by  the  judge  or  inferred  by  the  system  and 
endorsed  by  the  judge,  and 

—  assemble  program-suggested  and  user-created 
language  into  a  final  decision  format  complete 
with  such  items  as  caption,  identification  of 
counsel,  and  notification  of  appeal  rights.'13 


Early  uses  of  an  expert  systems  approach  in  law  included  a 
system  called  LDS  (Legal  Decision-making  System) ,  which  assessed 
the  worth  of  a  case  for  settlement  purposes,  and  an  English 
project  of  representing  large,  complicated  statutes  to  uncover 
problems  within  specific  legislation,  including  undefined  terms 
and  loopholes.  Other  uses  of  expert  systems  include  a  Hearsay 
Rule  Advisor,  a  Canadian  project  designed  to  test  various 


113  Pethe,  supra  note  78,  at  190. 
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theories  about  the  hearsay  rule,1'4  and  packages  that  analyze  a 
contract's  offer  and  acceptance  or  advise  on  food  stamp 
eligibility.113 

The  rule-based  reasoning  of  expert  systems  has  also  been 
used  to  develop  other  software  of  use  to  the  judiciary,  as  well 
as  to  attorneys  and  prosecutors.  Document  assembly  programs  ask 
questions  of  the  user  and  then  on  the  basis  of  the  answers 
develop  and  assemble  a  document.116  Other  rule-based  software  for 
lawyers  includes:  Personal  Information  Manager  (PIM) ,  which 
collects  and  organizes  information;  hypertext,  an  information 
management  system  that  resembles  a  data  base  that  can  link  text, 
graphics,  and  other  information  according  to  rules;  and 
Groupware,  that  allows  colleagues  to  share  messages  and 
information. 

Recommendation  15 

All  technologies  adopted  by  the  justice  system  must 
possess  security  systems  to  protect  the  privacy  and 
the  confidentiality  of  information. 


114  Marilyn  T.  MacCrimroon,  "Expert  Systems  in  Case-Based  Law: 
the  Hearsay  Rule  Advisor,"  in  the  Center  for  Law  and  Computer 
Science,  Northeastern  University,  International  Conference  on 
Artificial  Intelligence  and  Law  (1989)  68. 

115  Cotter,  supra  note  16,  at  10. 
1,6  Morrison,  supra  note  79,  at  33. 
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The  future  begins  today.  Experts  have  noted  that  the  once 
static  nature  of  text  is  changing  due  to  electronic  nodes  of 
communication."7  Although  computer  security  is  a  mature 
technology,11'  there  are  legitimate  concerns,  for  example,  that 
the  privacy  of  videoconferencing  cannot  be  ensured.119  In  image 
processing,  even  though  optical  disks  are  nonerasable,  the  index 
systems  are  a  weak  link  because  false  index  entries  can  be 
entered  or  entries  can  be  erased.120  In  remote  access  programs, 
adequate  procedures  are  required  to  provide  access  only  to  those 
who  have  a  legitimate  need.  All  technologies  adopted  by  the 
justice  system  must  protect  the  confidentiality  of  information. 


F.       WE  BEGIN  TODAY  —  PROVIDING  CREATIVE  DISPUTE  RESOLUTION 

Recommendation  16 

All  public  alternative  dispute  resolution  programs 

should  be  provided  with  the  saine  technological  innovations 

made  available  for  civil  and  criminal  trials. 


1,7  See  generally ,  M.  Ethan  Katsh,  The  Electronic  Media  and  the 
Transformation  of  Law  (New  York:  Oxford  University  Press,  1989) . 


nt 


Thompson,  supra  note  85,  at  55 


119  Thomas  McCarroll,  "What  New  Age?"  Time  (Aug.  12,  1991)  45- 
47,  at  45. 


120  Thompson,  supra  note  85,  at  55 
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The  future  begins  today.  In  the  Anglo-American  system  that 
we  have  historically  inherited,  the  process  of  resolving  disputes 
in  the  courts  is  adversarial.  This  model  is  premised  upon  the 
interplay  between  opposing  parties  who  ultimately  present  their 
sides  to  a  neutral  fact  finder,  either  a  judge  or  a  jury.  Built 
into  this  adversarial  litigation  model  is  a  series  of  sequential 
activities,  where  litigants  often  have  reasons  of  their  own  for 
delaying  the  process. 

Alternative  dispute  resolution  involves  a  number  of 
formalized  alternatives  to  litigation  for  resolving  disputes.  The 
Massachusetts  court  system  has  recognized  the  value  of  ADR 
mechanisms. 

The  use  of  ADR  mechanisms  can  result  in  cost 
savings  both  for  individual  litigants  and  the 
system  as  a  whole  by  resolving  disputes  more 
quickly  and  without  involving  the  most  expensive 
resource  in  the  system,  judicial  time.121 

Massachusetts  currently  has  several  different  ADR  programs  in 
operation.  In  Middlesex  County,  for  example,  one  of  the  four 
national  "multidoor"  courthouses  in  operation  schedules  over  8  0 
cases  a  month  for  individual  screening  conferences.  The  ADR 
program  at  the  Superior  Court  in  Suffolk  County  provides 
mediation  for  over  1,000  contract  and  tort  cases  a  year.  Other 
court  systems,  without  formal  ADR  programs,  have  created  informal 

121  Harbridge  House  Report  at  22. 
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ADR  mechanisms,  such  as  hiring  retired  judges,   special  masters, 
or  volunteer  attorneys. 

ADR  possibly  presents  an  even  more  attractive  arena  for 
technological  innovation  than  the  litigation  nodel.  One  of  the 
most  significant  effects  of  information  technology  is  the 
capacity  to  make  activities  that  were  once  performed  sequentially 
occur  simultaneously.  In  ADR  both  parties  are  served  by  speedy 
access  to  full  information.  Information  technologies  can  expedite 
these  ADR  mechanisms,  making  them  more  attractive  to  people  than 
the  litigation  model.  ADR  programs  should  be  expanded  and 
equipped  with  the  same  types  of  information  technologies  as  the 
traditional  litigation  process. 


Recommendation  17 

The  Task  Force  recommends  the  development  of  artificial 
intelligence  systems  for  public  alternative  dispute 
resolution  to  encourage  and  increase  its  use. 

The  future  begins  today.  When  the  courts  are  marked  by 
delay,  people  turn  to  alternative  means  of  resolving  their 
disputes.  Despite  the  innovative  ADR  programs  in  the  state  that 
bring  ADR  within  the  public  sphere,  delays  in  the  courts  have 
increased  the  use  of  private  mediation  services.  This  has  given 


rise  to  concern  regarding  a  two-tiered  justice  system,  where 
those  who  can  afford  it  will  buy  private  justice.  The  development 
of  specific  AI  systems  for  ADR  will  increase  the  effectiveness  of 
ADR  programs  within  the  public  justice  system. 

AI  embraces  a  variety  of  technologies  including:  expert 
systems,  robotics,  neural  networks,  vision,  natural  language, 
artificial  life,  and  artificial  reality.122  Of  particular 
relevance  to  ADR  programs  are  expert  systems  that  can  assess  and 
evaluate  cases.  The  development  of  an  AI  system  of  case 
evaluation  can  increase  the  savings  for  both  the  public  and  the 
justice  system.  Expertise  in  case  assessment  is  a  relatively 
scarce  resource.  An  AI  system  would  allow  the  interviews  and 
assessments  to  be  conducted  by  inexperienced  users.  An  AI  system 
could  lead  the  user  through  an  initial  interview,  identify  facts 
that  need  to  be  gathered,  and  make  recommendations  as  to  the 
appropriate  means  for  resolving  the  dispute.  It  could  also  help 
predict  possible  case  outcomes,  encouraging  settlement  or 
dropping  weak  claims. 


Recommendation  18 

The  Task  Force  recommends  the  development  of  community 


122  Larry  Webster,  "Artificial  Intelligence, H  Court  Technology 
Bulletin,  Vol.  3,  No.  2  (March-April  1991)  5-6.  For  a  glossary  of 
terms,  see,  Robert  D.  Sprague,  "Law  Office  Technology:  Artificial 
Intelligence,"  Trial   (Jan.   1990)  38. 
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justice  centers  where  the  public  can  access  all 
information  necessary  to  assist  in  the  resolution  of 
disputes. 

The  future  begins  today.  Increasingly,  the  courts  are  being 
asked  to  become  involved  in  issues  that  were  once  addressed 
within  families  and  communities  or  by  social  service  agencies. 
Technology  can  help  bring  issues  of  justice  back  into  the  local 
sphere.  Community  justice  centers,  equipped  with  all  the 
technologies  available  to  the  court  system  and  the  private  bar, 
can  help  inform  the  public  and  guide  them  to  the  resolution  of 
disputes  within  their  communities. 

Today,  information  technology  can  shrink  geographic 
distances;  expert  systems  can  help  predict  likely  outcomes  and 
help  determine  whether  a  case  is  suited  for  settlement, 
litigation,  or  ADR;  legal  research  is  already  automated. 
Interactive  video-conferencing  makes  possible  community  justice 
centers  where  the  public  can  remain  within  their  communities  and 
discuss  their  problem  with  a  representative  of  the  justice 
system.  Individually,  or  together,  the  parties  to  a  possible 
legal  dispute  could  obtain  the  advice  necessary  to  resolve  the 
problem  without  involving  the  formal  justice  system. 

If  individuals  are  unable  to  resolve  their  dispute,  a 
community  justice  center  equipped  with  video-conferencing 
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capacity  would  allow  parties  to  have  a  preliminary  hearing  before 
a  judge.  As  video  technologies  advance,  parties  could  present 
their  case  to  a  holographic  image  of  a  judge,  enhancing  the  human 
value  of  participation  in  the  determination  of  their  dispute. 
Eventually,  as  the  judiciary  becomes  involved  in  the  development 
of  new  technologies  like  virtual  reality,  community  justice 
centers  might  allow  the  parties  to  enter  the  computerized 
environment  and  adjudicate  certain  types  of  cases  before  a 
"beamer"  court,  a  court  of  judge  and  jury  comprised  of  computer 
digitized  and  reconstituted  people. 

IN  SUM.   WE  BEGIN  TODAY  TO  CREATE  THE  JUSTICE  SYSTEM  OF 
THE  FUTURE  —  A  JUSTICE  SYSTEM  THAT  RESTORES,  MAINTAINS, 
AND  IS  WORTHY  OF  THE  PUBLIC  TRUST. 
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